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NOTCCE: Thls opinion is subject to formal revision before puh1ication in the
Eni•itonmental Administrative Decisions 11,EA.1.1). Readers are requested to notify the
Environmental Appeals Board. U.S. Environmental Protection Agency, Wa.shington.
D.C. 20460. vt-ithln shty (60) days of the issuance of this opinion, ofany typographical
or other formal errors. in ordrr th.ti carrectioas maybe Mlle before publication_

BEFORE TEM ENVIRONMENTAL APPEALS BOARD
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASIFINGTON, D.C.

In re:

Polo Dcvclopmcni, Inc..
AIM Georgia, LLC, CWA Appeal No. 16-01
oJJoscphdrilih

Docket N. CWA-05-2013-0003

[Decided March 17. 20l 61

ORDER DISMISSING NOTICE OFAPPEAL AS UNTIMELY

Board

Before Enkirunmeniafeipprais Judges Maily Kay Lynch, Kathie
A. Stein. and Mary Bak F (Jar&
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IN RE POLO DEVELOPMENT, INC., AIM GEORGIA, LLC,
AND JOSEPH Ll)141LICH

CWA Appeal No, 16-01

ORDER DISMISSING NOTICE OFAPPEAL AS UNTIMELY

Decided March 17, 2016

Syllabus
On hl nuary 13, 2016, Polo Development. Inc., AIM Georgia. LLC. and Mr. Joseph

Zdrilich ("Respondents-) filed a motion seseldng to submit an out-of-time appeal of an

Initial Decision and Order issued against them on December I. 2015. Respondents calm
that "'special circumstances"' justify an extension of tinte in this case.

Field: Motion denied and Notice er Appeal dismissed. The Board holds that it
retains discretion under the Consolidated Rules or Practice., 40 CF,R. part 22. to accept
late-filed appeals v..hen circumstances warrant. In this case, however, the Board finds that
circumstances did not warrant accepting Ike late-Illed appeal. Instead. the evidence
established lhal EPA served the rnitial Decision and Order on Respondents, that
Respondentscounsel receied the Initial Decision and Ordcr at !cast Iwo ccks before the
appeal deadline. and that Respondents' counsel did not cXerCisc due diligence in
MonitDring thc dockcl of thc en forcemenT proceedings bcrow. The Board concludes that
all of then factors weigh against the Board finding special circumstances to exercise its
disaction in this instance,

Before Enrirwirolienial Appeal% Jarigec 3fary gay Lyneh„ Kalipie A.
Skin, and Mar), Beth Ward.

Opinion 0pin. Hoard by Judge Wank

On Dccembcr 1. 2015. Administrative Law Judge M. Lisa littischmann
issued an initiat becisi on and Ordet finding Polo Devdopment. Inc., AIM Georgia.
LLC. and Mr. Joseph Zdrilich (-Respondents') liable for discharging dredged or

fill material into navigable vaders in violation or C kan Water Act sections 301(4 )
and 404. 33 U.S.C. §§ 1311(a), 1344, and assessing a 532,550 penalty. On that
same date. the LI,S. Environmental Protection Agency's licadquarte-rs !rearing
Clerk signed a eerti kale of service atksting that shc had sent copies of the Initial
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Decision and Order to counsel ror Resporki.knts and EPA Region 5 1:ky Electronic
and Regular Mail,"

On January 13. 2016. Respondents filcd with the Environmental Appeals
Board ("Boarr) a Motion to rile Notice orAppeal Noorw pro Tune ("Motion") and
a one-page Notice ofAppeal. ln their Motion. Resporkdents acknow/edge that their
appeal is late but assert that they "just learned" that ihe Initial Decision and Order
had been issued. Respondents seek permission to file an untimely Notice ofAppeal
of Judge Buschmann4s Initial Decision arid Order and request "a reasonable lime
to research, write. and 1110" an accompanying appeal brief. Motion at I.

Respondents claim that "spec ial circumstances" ju.stify an extension oftime
in this case: namely. that counsel never received ihe copy the Headquarters Hearing
Clerk sent via "Regular Mail"; that the copy sent via"Etearonic Mair was routed
to counsel's spam folder and thus not timely discovered; and that counsel railed

actively to monitor the eases status by checking the Ofrice of Administrative
Judgeson-line docket or by telephoning !hat office. Motion at 2, 4-5. Respondents
also argue that "good cause" justifies an untimely appeal irk this ease, for the same

reasons presented to support their "special circumstarkees" claim. and assert that

allowing such an appeal to go forward would not prejudice opposing parties. id_
at 4-5.

On January 29, 2016, HPA Region 5 tiled a Response in Opposition to

Respondents" Notice of Appeal of Combined Respondents and Modon to File
Notice of Appeal Nun pro Ttinc ("Response). The Region contends that

Respondents have not shown any special circumstances to justify their untimeliness
and have not established good cause for an extension or time to file an appeal.
Response at 7-12.

The Consolidated Rules of Practice (-Consolidated Rules") governing this

appeal establish a thirty-day appeal period that begins running the day after an

initial decision is served and is extended for an additional five days if service is by
mnil. 40 CFR.. §§ 22.7(a), (e), .30(4 Service is compkte upon mailing,

22.7(c). In this ease, the Headquarters Hearing Clerk's service of the initial
Decision a.nd Order was comp/etc upon mailing on December t, 201S. Counting
from December 2, 2015 (the first day °rine appeal period). Respondents had thirty-
five days, or until January 5, 2016, to timely file a notice of appeal and

accompanying brief. Thus, Respondents' Nolice ofAppeal, riled January 13. 2016,
was eight days late.. The Notice also was unaccompanied by ark appeal brief or a
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sumrnary of the primary issues Respondents intended to dispute, contrary to the
Consolidated Rules' requirements at 40 C.F.R.

The I3oard typically requires strict adherence to the filing deadlines
contained in the CorLsolidatcd Ru/es. See, e.g., in re MI. Plating Inc, 11 EA,D,
I 33, 139-91 (EAI3 2003): fn re Tri-Courv Builder,s Supply, CWA Appeal No. 03-
04, at 5-6 (EAB May 24. 2004) (Order Dismissing Appeal) (collecting cases).
Timely filings promote certainty and uniformity in the application of regulatory
deadlines; limit reliance on the infinitely variable internal operations of litigants
and law firms as determinants of when obligations must hc met; preserve the

Agency's adjudicative resources for litigants %%rho timely exercise their appeal
rights; and ensure that thc Agency's procedural rules are applied equally to all
affected parties. In re Goo) D. Co.. 6 E.A.D. 526. $29 (EA B 1996).

The Board may relax a filing deadline in appropriate cases, either: (1) with
respect to a timely filed motion requesting an extension, for good cause shown after

considering prejudice to other panics; or (2) on its own initiative, 40 CFA.
§ 22,7(b). The first scenario is inapplicable here because Respondentsmotion was

not timely fileit In the second scenario, the Board has routinely declined to excuse

late-filed appeals unless it finds 'special circumstaaces" to justify the untimeliness.
B&L Plating, 11 E...A1). at 190-91 ik n.15 (citing cases finding "special
circumstances" where timely ilirig delayed by sudden attorney illness or delivery
delays beyond litigant's control (e.g.., aircraft problems)); Gary Der., 6 E.A.D.
at 533 (citing case finding "special circumstances" where timely filing delayed
because Agency provided erroneous tiling information in writings upon which
petitioner relied).

In the present case, special circumstances do not exist. Firs.t, with respect
to Respondents' claim that their counsel never received the copy of the Initial
Decision and Order mailed on December 1, 2D IS, the Board cannot fully credit it,
Thc Headquarters Hearing Ckrk mailed that copy to counsel's address., which has
not changed throughout the.se proceedings. Moreover, the EPA Region 5 !leafing
Clerk served a second copy of the initial Decision and Order on Responderas'
counsel on December 14, 20i 5, via certified mail, return receipt requested, using
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the same address.That copy successfully arrived on December 17, 2015, as shown

by the signed return reeelpt.,2 raising the implication that the first copy also likely
arrived successfully. Even if the first copy did not so arrive. and giving
Respondents the benefit of the doubt, Respondents' eourtsel knew or should have
known no later than December 17, 2015, that Judge Busehmann had rendered her
decision and that the appeal period had begun to run. Respondents readily could
have filed a motion for an extension (or even a proper appcal) at that time. rather
than waiting nearly a month before acting, but they did not do so,

Furthermore, Respondents* counsel admits that he failed diligently to

monitor the Administrative Law Judges' docket or contact their office for status

updates of the pcnding case. In light of this admission, coursers claim or special
circumstances founders because an attorney "stands in the shoes of his or her
client," and "the failings of a client's attorney [do] not excuse compliance with the
Consolidated Rules." In re Pjrarnid Chem. Co., 11 E.A.D. 657, 665. 667 (EAB
2004): see in re Burrell, 15 E,A.D. 679, 688-g9 (MR 2012); In re Jiffy Builders,
Inc,. 8 E.A.D. 315, 317=21 (CAB 1999); In re Detroit Plastic Molding Co., 3 EAD.
103, 105.06 (CIO 1994 Without more, counsel's own lock ofdiligence does not

rise to the level of special circumstances,

' This second service of the Initial Decision and Order appears to have been
unnecesuay under the provisions of EPA's pilot prog,ntm on hearing clerk
functions. See Memorandum from John Reeder & Lawrence %Airfield, U.S. EPA,
to Reg'l Counsel & Deputy Real Counsel. Pilot Program to Migrate Certain

Regional Hearing Clerk Functions ro the Headquarie.rs Hearing Clerk (Apr.. 27,,
2012). The fact that the second service may have been duplicative. however, does
not make it irrelevant to the Board's inqui ry.

2 Ms. Christinc Haiuska signed the return receipt. That counsel himselfdid
not sign the return receipt is no impediment to proper service at his address of
record. See, e.g.., Katzson Bros„ Ina v. EPA, 839 F.2d 1396, 1399 (10th Cir. 1988)
(holding that "when service is effectuated hy certified rnail, the letter need only be

addressed, rather than actually delivered, to an (Firmer, partner. agent. or other
authorized individual")..
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The requirements or the Consolidated Ruks "ane not procedural niceties
that parties arc free to ignore." hi re Four &Tong Builders. Inc, 12 RAD. 762,
772 (FAB 2006); see In re .IHNV, hie., 12 EA.D. 372, 382 (EA B 2005),. A Ithough
the Board retains discretion to accept a late-filed appeal when circumstances
mnrranti, the evidence that the Initial Decision and °icier was served twice, the
documentation confirming counsel's receipt of the Initial Decision and Order two

weeks before the appeal deadline. and counsel's lack ofdiligence in monitoring the
docket vocigh against the Board exercising its discretion here.

Accordingly, thc Board denies Respondents' )itotion and dismisses its
Notice ofAppeal.

So ordered.
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CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing Order Dismissing Notice of Appeal as

Untimely in the matter of Pola Development, Inc., Anf Georgia. LLC. and Joseph &Mich,
CWA Appeal No. 16-01. were sent to the following persons in the manner indicate&

Ily First Class U.S. Maili Return Receipt Requested:

Polo Development. Inc.. AIM Georgia. LLC. and Joseph Zdrilich
do Dennis A DiMartino. Esq.
$39 Southwestern Run
Youngstown. Ohio 44514-4688

By EPA Pouch Mail:

Richard J. Clarizio, Esq.
Robert M. Peachey. Esq.
U.S. Environmental Protection Agency. Region 5
Office of Regional Counsel (C-14J)
77 West Jackson Boulevard
Chicago, Illinois 60604

Caro! Bussey, C54.
National Administrative Litigation Co-Coordinator
US, Environmental Protection Agency
Office of Civil Enforcement
75 Hawthorne Street
San Francisco, California 94 1

OS;20',6
Date:

Annette Duncan
Secretary


